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RECENT DECISIONS. 

Agency — Statute of Frauds — Memorandum — Unnamed Principal. — 
A memorandum for the sale of lands consisted of correspondence between 
the vendor and the vendee's agent, which disclosed the fact of the 
agency so as not to bind the agent, but did not disclose the identity of 
the principal. Held, the memorandum did not satisfy the Statute of 
Frauds. Mertz v. Hubbard (Kan. 1907) 88 Pac. 529. 

Since a memorandum to satisfy the Statute of Frauds must contain 
the substance of the contract, Champion v. Plummet (i8o5)iB.&P.,N. 
R. 252, the theory of the general rule that it must name, Grafton v. Cum- 
mings (1878) 99 U. S. ioo, or describe, Rossiter v. Miller (1878) L. R. 
3 A. C. 1124, the vendor and vendee, is that the identity of the contracting 
parties is an essential element of the contract. The result of the cases, 
therefore, that a memorandum, as in the principal case, disclosing the 
agency but not identifying the principal is insufficient, Mentz v. New- 
witter (1890) 122 N. \. 491, whereas one not disclosing the agency is 
sufficient, Kingsley v. Siebrecht (1898) 92 Me. 23, may be supported on 
the ground that in the former case the memorandum does not show two 
parties bound by the contract, while in the latter it does. Chase v. 
Deboll (1845) 7 111. 371. This distinction seems solid unless the view — 
never recognized by the courts — is taken that the memorandum in either 
case is insufficient within the spirit of the Statute of Frauds. 

Bankruptcy — Partnership — Individual Petition. — In a suit to 
cancel and discharge a judgment on record, the plaintiff exhibited his 
individual discharge in bankruptcy, in which proceeding the judgment 
was scheduled as an individual obligation. Held, per Laughlin and 
Ingraham, JJ., the judgment should be cancelled. N. Y. Inst, for Deaf 
and Dumb v. Crockett (1907) 36 N. Y. L. Jour. No. 106. See Notes, p. 
272. 

Conflict of Laws — Damages — Statute Allowing for Mental 
Suffering. — A telegram, sent from South Carolina to Louisiana, was 
delivered in garbled form, through the defendant's negligence outside 
South Carolina, resulting in plaintiff's inability to visit his child before 
death. A statute allowed damages for mental suffering "for negligence 
in receiving, transmitting or delivering messages." Held, such damages 
would be allowed without regard to the State in which the negligence 
occurred. Walker v. Western Union Telegraph Co. (S. C. 1906) 56 S. E. 
38. See Notes, p. 273. 

Constitutional Law — Due Process of Law — Service of Process. — 
An Act for the quieting of title in cases of the destruction of public 
records was passed, providing that anyone claiming the title to real 
estate might "bring an action in rem against all the world" upon a 
substituted service by publication, when personal service was imprac- 
ticable. Held, the act did not provide for a taking of property without 
due process of law. Title & Document Restoration Co. v. Kerrigan (Cal. 
1906) 88 Pac. 356. 

While ordinarily a bill quia timet is an action in personam it may 
by statute be enlarged to an action quasi in rem, with substituted service 
by publication. Arndt v. Griggs (1889) 134 U. S. 316; Venable v. Dutch 
(1887) 37 Kan. 515; Harris v. Palmore (1884) 74 Ga. 273. The"Torrens 
System" upon which the Act in the principal case is founded is, in effect, 
a bill quia timet against the whole world. It is a new departure in that 
the defendants may be unknown. From the standpoint of due process 
of law, the question is simply one of notice. Since substituted service by 
publication is permissible in such cases when personal service is imprac- 
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ticable, Shepherd v. Ware (1891) 46 Minn. 174, it would seem immaterial 
whether such impracticableness arises from a defect in knowledge of the 
location of known or unknown defendants. See Brown v. Board of Levee 
Commissioners (1874) 50 Miss. 480. While this precise point has not been 
passed upon by the Federal Courts, the Torrens System has been upheld in 
Illinois, The People v. Deneen (1898) 176 111. 165, and Massachusetts 
Tyler v. Judges etc. of Registration (1900) 175 Mass. 71, also in an analogous 
Act in Minnesota, Shepherd v. Ware, supra, but overthrown in Ohio for 
defects peculiar to the particular statute. State v. Guilbert (1897) 56 
Ohio St. 575. The question is open in New Jersey. Hill v. Henry (1904) 
66 N. J. Eq. 150. 

Constitutional Law — Speedy Trial. — A statute provided that prosecu- 
tions for seduction should, when the parties married, be suspended for 
two years and then dismissed unless the defendant, within that time, 
should be guilty of such cruelties as to render their living together un- 
supportable. In a prosecution under the statute the prosecutrix alleged 
such acts by the defendant, who had married her. Held, Brooks, J., 
dissenting, the statute made marriage a bar to the prosecution and its 
"conditions subsequent" violated the constitutional right to a speedy 
trial. Waldon v. State (Tex. 1906) 98 S. W. 848. 

The right to speedy trial, derived from the Charters and Bills of 
England, U. S. v. Fox (1880) 3 Mont. 512, and embodied in federal and 
state constitutions and legislation, see 85 Am. St. Rep. 187, note, is a 
protection from capricious and unreasonable delays while imprisoned 
before trial. Commonwealth v. Carter (1831) n Pick. 277; Nixon v. 
State (Miss. 1844) 2 Sm. & M. 497. Accordingly one who is not im- 
prisoned, State v. Williams (1891) 35 S. C. 160, is serving another sen- 
tence, Gillespie v. People (1898) 176 111. 238, or is admitted to bail, Ex 
parte Caples (1880) 58 Miss. 358, suffers no violation of this right. Nor 
does one who, even if imprisoned, acquiesces in or causes the delay. 
Ex parte Cox, etc., (1882) 12 Tex. App. 665; McGuire v. Wallace (1886) 
109 Ind. 284; State v. Billings (1897) 140 Mo. 193. It is difficult, there- 
fore, to see in what way this right is infringed as to any person who is 
not imprisoned and himself chooses so to act as to postpone prosecution. 
Yet that was precisely the defendant's position in the principal case. 

Corporations — Foreign — Service op Summons — Due Process of 
Law. — Defendant corporation had neither property, business nor place 
of business within the state. Its president while in the state, in no way 
as a representative of the corporation, was served with a summons to 
the corporation. Held, that the service was not due process of law. 
Grant v. Cananea Consolidated Copper Co, (1907) 36 N. Y. L. Jour. No. 116. 
The Appellate Division in this decision refused to follow a decision 
in the Court of Appeals, Pope v. Terre Haute Mfg. Co. (1881) 87 N. Y. 
137, on the ground that the contrary decisions in the Federal courts 
governed, the question being a Federal one. Pennoyer v. Nejf (1877) 95 
IT. S. 714; St. Clair v. Cox (1882) 106 U. S. 350; Remington v. Central 
Pacific Ry. Co. (1904) 198 U. S. 95. The principal case is unassailable. 
A disregard similar to that shown to Pope v. Terre Haute Mfg. Co., supra, 
should be shown to cases such as Moulin v. Trenton Ins. Co. (N. J. 1855) 
1 Dutch 57, and Guernsey Amer. Ins. Co. (1868) 13 Minn. 278, in which 
after transacting business within the state the corporation withdrew 
leaving no officer or place of business within the state. Conley v. 
Mathieson Alkali Works (1902) 190 U. S. 406. From the principal case, 
however, should be distinguished cases in which the corporation carried 
on a single transaction within the state which while not constituting 
a doing of business within statutes requiring precedent formalities to 
be observed, yet would seem in principle to bring the corporation into 
the state for jurisdictional purposes, Klopp v. Waterworks Co. (1892) 34 
Neb. 808; contra, Clews v. Woodstock (1890) 44 Fed. 31, while the agent 
is carrying on the transaction. Conley v. Alkali Works, supra. 
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Equity — Mistake of Law — Sufficiency as Ground of Action. — 
Judgment having been obtained against the defendant, he moved for 
new trial, which was granted. It later appeared, however, that the court 
when it granted the new trial was sitting under an unconstitutional 
statute, and its decree was void. This discovery was made after the 
time limited by statute for such motion had expired. The defendant 
brought a bill for equitable relief. Held, the relief could not be granted. 
Norwood v. Railroad Co. (Ala. 1906) 42 So. 683. See Notes, p. 279. 

Equity — Real Property — Vendee's Lien. — The plaintiff made a part 
payment upon a contract for the purchase of real property. The vendor 
failed to make good title. Held, a lien in the plaintiff's favor had arisen 
upon payment which would be enforced in equity irrespective of whether 
there was an adequate remedy at law. Occidental Realty Co. v. Palmer 
(1907) 36 N. Y. L. Jour. No. 119. 

The decision is of especial interest as being contra to a decision in 
another department of the Appellate Division. Klim v. Sachs (1905) 
102 App. Div. 44. Though there would seem to be few if any decisions 
which would uphold the doctrine of the latter case that no lien can be 
declared, the authorities are not in accord as to the basis or exact nature 
of this lien. The principal case adopts the view advanced in Rose v. 
Watson (1864) 10 H. L. 672, that the lien springs from the doctrine of 
equitable conversion and arises immediately upon payment, on the 
theory it would seem that the equitable transfer which has arisen from 
the contract and which, however, is subject to the vendor's lien for the 
purchase money, 3 Pom. Eq. Jur. 3rd ed. 2533, is finally consummated 
by the devesting of that lien on the payment of the money. Another 
theory would seem to be that advanced by Pomeroy 3 Eq. Jur. § 1263 
that it is analogous to a vendor's lien after conveyance. Wythes v. See 
( I 8SS) 3 Drewry 396, 403; Burgess v. Wheate (1759) 3 W. Bl. 123, 150; 
Wickman v. Robinson (1861) 14 Wis. 493. If considered as such it 
would logically not have the nature of this lien which does not arise till 
declared by the court after all legal remedies have been exhausted. 
3 Pom. Eq. Jur. § 1260 and note 2; Gilman v. Brown (1817) 1 Mason 
191, 221. 

Evidence — Dying Declarations — Admissibility — Question for 
Court or Jury. — On a prosecution for murder the evidence was conflict- 
ing as to deceased's consciousness of impending death. Held, that it 
was a question for the jury whether a sufficient predicate had been laid 
for the admission of a dying declaration. McCorquodale v. State (Tex. 
1906) 98 S. W. 879. 

It is well settled that the judge "is to pass on the preliminary con- 
ditions necessary to the admissibility of evidence," and since a declarant's 
consciousness of impending death is requisite to the admission of a 
dying declaration, the judge must determine whether that consciousness 
existed. 2 Wigmore Ev. § 145 1; People v. Smith (1887) 104 N. Y. 
491; Westbrook v. People (1888) 126 111. 81; Com. v. Bishop (1896) 
165 Mass. 148. A few courts have been illogical in their professed 
application of this rule. Thus in Delaware it has been held that where a 
prima facie case of the essential moral consciousness has been made out 
by the State, the court will allow no rebuttal before admitting the declara- 
tion, State v. Frazier (1865) 1 Houst. Cr. Cas. 176; but see State v. Cornish 
( I ^53) 5 Har. 502, although proof of such consciousness is a condition 
precedent to admissibility. And in Georgia and Massachusetts it has 
been held proper to instruct the jury to disregard the declaration if they 
believe that the declarant had not the required moral consciousness, 
Jackson v. State (1876) 56 Ga. 235; Smith v. State (1903) 118 Ga. 61; 
Com. v. Brewer (1895) 164 Mass. 577, thus conferring upon the jury a 
function of the judge. The principal case embodies the Texas doctrine, 
i.e., that where the testimony is conflicting the question should be sub- 
mitted to the jury with appropriate instructions. Martinez v. State (1 900) 
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56 S. W. 58; Highsmith v. State (1899) 50 S. W. 723; but see Sims v. 
State (1896) 36 S. W. 256. This is against the overwhelming weight of 
authority in this country and England and is clearly insupportable. 

Evidence — Dying Declarations — Required State of Declarant's 
Mind. — The declarant was told by his physician that his case was hope- 
less, that his only chance lay in an operation, and that he would probably 
not survive, whereupon he made a statement, and died twenty minutes 
later during the operation. Held, that the statement was admissible as 
a dying declaration, made under a sense of impending death, though 
the declarant was willing to take the only chance held out to him. State 
v. Thompson (Or. 1907) 88 Pac. 583. 

The generally accepted principle upon which dying declarations are 
admitted is that of necessity, Donnelly v. State (1857) 26 N. J. L. 601, 
617; Railing v. Com. (1885) no Pa. 100, 105, and the assumption which 
justifies their admission in evidence is that the situation of the declarant 
is in its nature so solemn as to put him under as great compulsion to tell 
the truth as if he were under oath to do so. Drummond's Case (1784) 
1 Leach C. C. 378; State v. Brunetto (1858) 13 La. An. 45; People v. 
Kraft (1896) 148 N. Y. 631. Most jurisdictions have taken the position 
that such solemnity will not be admitted to exist unless it is conclusively 
proved to the court that the decedent had not the slightest hope of 
recovery, Wigmore Ev. § 1440; Reg. v. Jenkins (1869) L. R. 1 Cr. 
C. R. 187; People v. Hodgdon (1880) 55 Cal. 72; Peak v. State (1888) 
50 N. J. L. 179, but it seems difficult to*quarrel with decisions like that 
in the principal case, since in them the solemnity arising from a sense of 
impending death is substantially as great as that in cases in which there 
is no hope at all of life. See Regina v. Perkins (1840) 9 Car. & P. 
395; State v. Johnson (1886) 26 S. C. 152; McQueen v. State (1891) 94 
Ala. 50. 

Evidence — Privileged Communications — Effect of Death of Pa- 
tient. — The plaintiff, beneficiary on a policy of insurance, sought to 
show insanity of insured by the evidence of physician who attended 
deceased. Defendant objected that information acquired by a physician 
in his professional capacity is privileged and that on death of patient 
the privilege becomes absolute. Held, that the plaintiff could waive the 
privilege. Olson v. Court of Honor (Minn. 1907) no N. W. 374. 

On principle this case is clearly wrong. 5 Columbia Law Review 
64. It also goes further than those cases which allow the executor or 
administrator to waive the privilege and the one or two cases which 
allow the widow and the heir-at-law to waive it, Groll v. Tower (1884) 
85 Mo. 249; Winters v. Winters (1897) 102 Iowa 53, since it allows any- 
one claiming an interest under the deceased to waive the privilege if to 
do so is necessary to protect such interest. 

Fixtures — Chattels Affixed by Conditional Vendee. — The plaintiff 
contracted to sell to one Lyon an engine, retaining the title and the 
right to retake the engine upon default. Lyon affixed the engine in a 
mill of which he was in possession under a contract to purchase, which 
provided that all improvements should become part of the realty, and 
should not be removed without the consent of the vendor. Lyon, after 
part payment on the engine, made default in both contracts; and the 
defendant, owner of the mill, refused to give up the engine. Held, that 
the plaintiff might recover in conversion, but only the amount unpaid 
on the engine. Davis v. Bliss (1907) 36 N. Y. L. Jour. No. 100. 

Where there has been no change in the character of the property, 
and no parting with value on its account, personal property subject to a 
chattel mortgage cannot be made part of the realty without the consent 
of the mortgagee, Sisson v. Hibbard (1879) 75 N. Y. 542; 7 Columbia 
Law Review 20; nor may a vendor who retains title be thus deprived 
of his property, Hendy v. Dinkerhoff (1880) 57 Cal. 3; Brewing Co. v. 
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Mfg. Co. (1891) 81 Tex. 99; so that the title of the plaintiff was not 
devested, and the defendant's retention of the engine was a conversion. 
Inasmuch, however, as the action was brought before the expiration of 
the thirty days which are allowed a vendee in New York to regain posses- 
sion upon compliance with his contract, Laws of 1897, Chap. 418, § 116, 
the damages against the defendant, who was Lyon's successor in interest 
under their agreement, were rightly limited to the amount unpaid. 
Parish v. Wheeler (i860) 22 N. Y. 494; Allen v. Judson (1877) 71 N. Y. 77. 

Habeas Corpus — Jurisdiction. — The petitioner was committed upon 
process fair on its face for violating a city ordinance. He applied for a 
writ of habeas corpus on the ground that the act was committed outside 
the city and consequently beyond the jurisdiction of the committing 
magistrate. The jurisdiction of the city over this place was in dispute. 
Held, the writ would be refused. In re Rice (Cal. 1906) 88 Pac. 599. 

Since habeas corpus, being an extraordinary remedy, will not lie 
where the regular remedies are appropriate, it is unavailable for mere 
errors of law, Ex parte Yarbrough (1884) no U. S. 651, matters of defense, 
or examination into the merits, unless jurisdictional. Clarke's Case 
(Mass. 1853) 12 Cush. 320. It will lie for lack of general jurisdiction of 
subject matter or person, McClaughry v. Deming (1901) 186 U. S. 49, 
evident on the face of the proceeding, In re Snow (1887) 120 U. S. 274; 
Herrick v. Smith (Mass. 1854) 1 Gray 49. Accordingly, upon commitment 
before indictment, the court will often inquire into the evidence before the 
committing magistrate to the extent of determining whether a semblance 
of justification exists, Ex parte Virginia (1879) 100 U. S. 339, but not into 
the merits, Ex parte Carll (18S2) 106 U. S. 521, and after commitment 
for contempt in the Federal courts, into facts outside of but not contra- 
dictory to the record. In re Mayfield (1891) 141 U. S. 107; Cuddy, 
Petitioner (1889) 131 U. S. 280. While the cases state no general principle 
upon which the decisions are based, they may be explained upon the 
theory that this extraordinary remedy should lie in such cases only 
when the court has no color of jurisdiction or color of acquiring or main- 
taining jurisdiction. This theory would explain the general rules as to 
general jurisdiction of the subject matter, errors evident on the face of 
the proceedings, and limited inquiry into the evidence on which the 
commitment is based. The principal case is therefore correct, the 
alleged error being one of law within the general jurisdiction. 

Insurance — Accident — Eye-witness Clause. — An accident insurance 
policy provided that when the circumstances of an accident and injury 
were not established by the testimony of an actual eyewitness, the com- 
pany's liability should be limited to one-twentieth of the death benefit. 
The insured and a young woman were seen rowing in a canoe within five 
minutes before it capsized and they were drowned, the canoe being one 
easily overturned. Held, the circumstances of the accident were estab- 
lished by eyewitnesses, within the meaning of the clause. Lewis v. 
Brotherhood Accident Co. (Mass. 1907) 79 N. E. 802. 

Contracts of insurance are construed most strongly in favor of the 
insured. National Bank v. Insurance Co. (1877) 95 U. S. 673. Just as a 
stipulation in a policy ousting the courts of jurisdiction is held void, 
Badenfeld v. Mass. Mutual Accident Assoc. (1891) 154 Mass. 77, on the 
same principle the courts assume a jealous attitude toward attempts to 
control the course of justice by stipulations abrogating the rules of law 
or evidence. Utter v. Travelers' Insurance Co. (1887) 65 Mich. 545; 
National Accident Society v. Ralstin (1901) 101 111. App. 192; Insurance 
Co. v. Morse (1874) 20 Wall. 445. The holding of the principal case, 
that one who sees an operating cause of injury at work, of which the 
accident is a natural result, and to which it may fairly be attributed, 
seems in accord with the settled rules of evidence. Travelers' Ins. Co. 
v. McConkney (1887) 127 U. S. 661. 
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Insurance — Appraisal of Damages — Construction. — A policy of 
insurance provided, "In the event of disagreement as to the amount of 
loss, the same shall be ascertained by two competent and disinterested 
appraisers" and "the loss shall not become payable until sixty days after 
the notice, ascertainment, estimate and satisfactory proof of the loss 
herein required have been received by this company, including an award 
by appraisers when appraisal has been required." Held, that the words 
"has been required" meant required by the express terms of the policy, 
viz., in the event of disagreement as to amount of loss, and no demand 
was necessary to make appraisal a condition precedent. Graham v. 
German American Ins. Co. (Ohio 1907) 79 N. E. 930. 

Where it is necessary to interpret a policy fairly susceptible of two 
different constructions, the one most favorable to the insured should be 
adopted, but this rule does not warrant the courts, in their effort to 
relieve the insured, in distorting the express conditions into another 
construction. The Ohio court appreciating this, has by the principal 
case expressly overruled its previous decision, Grand Rapids Ins. Co. v. 
Finn (1899) 60 Oh. St. 513, so that only New York and Michigan hold 
the untenable position that a demand for appraisal is necessary in order 
to make the same a condition precedent, construing the words "has been 
required" as meaning required by demand. Lawrence v. Niagara Fire 
Ins. Co. (1896) 2 App. Div. 267, aff'd 154 N. Y. 752; Nat'l Home B. & 
L. Ass'n v. Ins. Cb. (1895) 106 Mich. 236. In accord with the principal 
case are Murphy v. Mercantile Co. (1895) 61 Mo. App. 323; Mosness v. 
German American Ins. Co. (1892) 50 Minn. 341; Phcemx Ins. Co. v. 
Lorton & Co. (1902) 109 111. App. 63. 

Mortgages — Rents and Profits — Special Covenant. — A mortgage 
contained a covenant that the rents and profits, after being applied to 
the payment of insurance, taxes, necessary repairs and incidental ex- 
penses, were to be paid over to be applied on the interest of the mortgage 
debt. A special proceeding in the nature of a suit for specific performance, 
as well as a foreclosure suit, were brought. The property was insufficient ; 
the mortgagor insolvent. Held, that only the rents accruing after the filing 
of the bill could be recovered. Moncriefj v. Hare (Colo. 1906) 87 Pac. 
1082. 

The mortgagee was never entitled to the rents and profits until he 
had taken possession. Higgins v. York Building Co. (1745) 3 Atk. 235, 
244; White v. Wear (1877) 4 Mo. App. 341; Thomson v. Shirley (1895) 
69 Fed. 484. And even when by the terms of the mortgage, possession 
may be taken by the mortgagee on default and the rents and profits are 
pledged, they belong to him only from the time of demand of possession. 
Teal v. Walker (1883) m U. S. 242. But to protect the mortgagee under 
American statutes, equity, when the land will not satisfy the debt and 
the mortgagor is insolvent, will appoint a receiver when the debt matures 
to collect the rents and profits from the time of application till foreclosure. 
Clark v. Curtis (Va. 1844) 1 Gratt. 289; St. Louis Nat. Bank v. Field 
(1900) 156 Mo. 306, 311. These principles, though followed in the princi- 
pal case, were inapplicable; the covenant was in effect an assignment 
of the rents and profits to accrue during the mortgagor's possession to be 
applied to the payment of interest, and as soon as they arose were set 
apart by equity to their proper purpose; Pullan v. Ctn. etc. Air Line 
Ry. Co. (1873) 5 Biss. 237; Freedman's Saving Co. v. Shepherd (1887) 
127 U. S. 494, 502; therefore, recovery should not have been limited to 
rents arising after suit. 

Municipal Corporations — Obstruction of Street — Fire Depart- 
ment — Negligence. — The defendant demurred to a petition which 
alleged that the plaintiff's building was destroyed by fire ; that the only 
street over which the fire department could reach her property was 
negligently permitted by the city to become impassable for vehicles, and 
that the fire department was thereby prevented from extinguishing the 
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fire, as it otherwise would have done, before serious damage was caused. 
Held, that the condition of the street was not the proximate cause of the 
loss. Hazel v. City of Owensboro (Ky. 1907) 99 S. W. 315. 

Although a municipal corporation is generally liable for injuries 
directly resulting to the public as users and to others from the defective 
condition of the streets due to its negligence, Cohen v. Mayor (1889) 
113 N. Y. 532; see 7 Columbia Law Review 206, it is equally well 
settled that it is not liable for the negligence or inefficiency of its fire 
department. Wilcox v. City of Chicago (1883) 107 111. 334; Pettingell v. 
Chelsea (1894) 161 Mass. 368. It would seem that there was no violation 
of a duty by the defendant in the principal case to allow its fire depart- 
ment free and unobstructed passage as a member of the public, but 
rather that the use of the highway was so intimately connected with the 
fire department that the city's liability must be measured by the rule 
with regard to the latter. Cf. Springfield Fire etc. Ins. Co. v. Keeseville 
(1895) 148 N. Y. 46. The argument of the court, therefore, as to proxi- 
mate cause is based on an erroneous assumption that such a duty existed. 

Municipal Corporations — Obstruction of Street — Peanut Roaster. 
— A peanut roaster, with a boiler, was placed daily at the outer edge of 
the sidewalk in front of the owner's store. It created no serious incon- 
venience in the use of the sidewalk. The village trustees had knowledge 
of these facts. Plaintiff, a pedestrian, was injured by an explosion of 
the machine. Held, that the machine was not as a matter of law a public 
nuisance; and the refusal to admit evidence that such machines were 
in use elsewhere, such evidence tending to rebut a presumption of neg- 
ligence on the part of the village trustees, was error. Frank v. Village 
of Warsaw (1906) 101 N. Y. Supp. 938. 

It is a general rule that the public is entitled to the use of the street 
in its entirety, and that any, other than a temporary, obstruction within 
its limits is a public nuisance, irrespective of any inconvenience to the 
public, 6 Columbia Law Review 206; Costello v. State (1895) 108 
Ala. 45; even though the obstruction be not continuous, but is at times 
removed. Davis v. Mayor etc. of New York (1856) 14 N. Y. 506, 524; 
Cohen v. Mayor (1889) 113 N. Y. 532. It was the duty of the village 
trustees, upon notice, to abate such nuisances. Laws of N. Y. 1897 
p. 414, C. 414, § 141 ; Mayor of Knoxville v. Bell (1883) 80 Tenn. (12 Lea) 
157; Hunt v. Mayor (1888) 109 N. Y. 134. As the duty to remove the 
machine did not depend on the likelihood of an explosion, Cohen v. 
Mayor, supra, it was no error to reject the evidence referred to, and 
plaintiff should have recovered. 

Municipal Corporations — School Districts — Statute of Limita- 
tions. — An action of ejectment was brought by the trustees of a school 
district. Held, Wilkin, J., dissenting, that the Statute of Limitations 
was a bar to the suit. Brown v. Trustees (111. 1906) 79 N. E. 759. 

By the weight of authority the Statute of Limitations does not run 
against state agencies. The principal case conceded this but reached 
its conclusion on the ground that school districts were formed for a 
local purpose. This is clearly wrong. School districts like counties are 
regarded as political divisions of the state, created for convenience and 
charged with a public purpose. Dillon, Mun. Corp. 3rd ed., § 25. As 
such they should not be liable for torts and should not be subject to the 
Statute of Limitations. See Wetmore v. City of Oakland (1893) 99 Cal. 
146. The dissenting opinion states the correct doctrine. 

Nuisance — Limitation of Actions — Permanent Nuisance. — The 
defendant had erected a large and expensive hotel plant, including a 
sewerage system, which drained into a stream flowing through the plain- 
tiff's land. More than five years after the construction and use of this 
plant, the plaintiff sued for permanent damages for the nuisance caused 
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by the pollution of the stream by this sewage. Held, the plaintiff's cause 
of action was barred by the five-year tort Statute of Limitations. Virginia 
Hot Springs Co. v. McCray (Va. 1907) 56 S. E. 216. See Notes, p. 277. 

Personal Property — Lost Goods — Finder's Rights. — Plaintiff found 
money hidden in a stove which A had bought from defendant. Plaintiff 
having given the money to defendant, brought action to recover. Held, 
an instruction based upon a distinction between money lost in the stove 
and money hidden there was erroneous. Kuykendall v. Fisher (W. Va. 
1906) 56 S. E. 48. See Notes, p. 276. 

Pleading and Practice — Compulsory References — Action at Law. 
— In an action of contract involving a long account the court directed a 
reference of its own motion. Held, a statute authorizing compulsory 
references applied only to equity cases under the Idaho Constitution, 
§ 7, Art. 1, providing that "the right to trial by jury shall remain in- 
violate." Russell v. Alt (Ida. 1907) 88 Pac. 416. 

The duties of referees in modern actions at law devolved at common 
law upon auditors, who examined the items and stated the result in the 
now obsolete action of account. Magown v. Sinclair (N. Y. 1874) 5 
Daly 63. Later the practice of bringing indebitatus assumpsit in such 
cases arose, and it then became customary to refer long accounts as in 
equity, Arnold v. Webb (1814) 5 Taunt. 432; Tunison v. Snover (1893) 
56 N. J. L. 41, but not obligatory till the Common Law Procedure Act of 
1854 (c. 125, s. 3). Under the 7th Amendment to the Federal Constitu- 
tion, however, which applies only to the Federal courts, no compulsory 
references in actions at law have ever been sustained, Howe Machine Co. 
v. Edivards (1878) 15 Blatchf. 402, save in one instance of doubtful 
authority. Eaken v. U. S. (1822) 8 Fed. Cas. No. 4235. In the State 
courts widely divergent results have been reached. In those States 
where territorial laws were in force at the time of the adoption of the 
State Constitutions, or where no instances of compulsory references in 
actions at law had previously occurred, the courts have necessarily 
reached the same conclusion as in the principal case. Grim v. Norris 
(1861) 19 Cal. 140; St. Paul v. Gardner (1872) 19 Minn. 132. But in 
other jurisdictions the practice in question existed long before the adoption 
of a constitution, and therefore a statute authorizing it is not uncon- 
stitutional. Edwardson v. Garnhart (1874) 56 Mo. 81; Mead v. Walker 
(1863) 17 Wis. 195; Huston v. Wads-worth (1880) 5 Colo. 213. For the 
historical development of the practice in New York, where compulsory 
references existed under both the Dutch and English colonial regimes, 
see Magown v. Sinclair, supra. 

Pleading and Practice — Departure. — In his petition, the plaintiff 
alleged a bailment of wheat with defendant to be delivered upon demand; 
an immediate conversion of the wheat by the defendant, and that later, 
June 25, 1897, upon demand, defendant failed to account for a portion 
of the wheat. Defendant answered alleging a sale of the wheat by 
plaintiff to defendant on said June 25, 1897, and a payment in full less a 
charge for storage. Plaintiff replied, admitting the agreement to sell 
and the receipt of payment in full less defendant's claim for storage, but 
alleged that he was induced to such transaction by defendant's fraudulent 
representation that the wheat had been kept and storage was due, and 
that since the wheat had not been kept, the defendant was not entitled 
to the allowance for storage charges made at the time of sale. The 
amount allowed for storage constituted the amount claimed by plaintiff 
as unaccounted for in his petition. Held, Greene and Porter, JJ. dissent- 
ing, the plaintiff's reply did not constitute a departure. Hunter Milling 
Co. v. Allen (Kan. 1906) 88 Pac. 252. 

The theory of the prevailing opinion is that the facts pleaded in the 
reply are merely in avoidance of the sale alleged in the answer and that 
plaintiff's original allegation of conversion as a basis for recovery is not 
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departed from. If this is a correct construction of the reply, there 
would be no departure. See Stephen, Pleading 452; ci.Estes v. Farnham 
(1866) 11 Minn. 423; Neve v. Allen (1895) 55 Kan. 638. But it is difficult 
to sustain such a construction. The plaintiff admits the agreement for 
sale and apparently seeks to recover on the basis of an unpaid balance 
withheld by reason of the defendant's fraudulent representations, and 
this constitutes a clear case of departure. Co. Litt. 304 a; 1 Chitty, 
Pleading *674; Bliss, Code Pleading 3rd ed. s. 396; Johnson v. Bank 
(1898) 59 Kan. 250; Baker v. Long (1876) 17 Kan. 341; Hickman v. 
Walker (1737) Willes 27. The view of Greene J. in the dissenting opinion 
is, therefore, the preferable one. Cf. Hunter v. Allen (1902) 65 Kan. 158. 

Pleading — Lis Pendens — Rights of Defendant. — One H. W., holding 
defendant's note, and, as security, warranty deeds of certain property 
already mortgaged, sued on the' note, paying judgment and a special lien 
upon the property. No further pleadings were filed or proceedings had 
for nearly twelve years. Meanwhile H. W. conveyed to E. W. ; a certain 
bank levied upon the property under an execution against E. W. ; bought 
in the property at the sheriff s sale, and, upon notice of the original suit, 
intervened as party plaintiff. Counsel argued that the bank could not 
be affected with constructive notice of the original suit because it was not 
duly prosecuted. Held, no laches of H. W. could deprive defendant of 
his rights under the lis pendens. Bridger v. Exchange Bank (Ga. 1906) 
56 S. E. 97. See Notes, p. 282. 

Real Property — Aliens — Inheritance. — An alien bought land and 
subsequently died intestate without having in good faith filed a declaration 
of intention to become a citizen. The State claimed the land over the alien 
heirs of the intestate. Held, two judges dissenting, the alien heirs took 
an absolute fee. Abrams v. State (Wash. 1907) 88 Pac. 327. 

The Constitution of Washington prohibits the ownership of land by 
aliens except that acquired by inheritance, or mortgage, or in the collec- 
tion of debts. Art. 2, § 33. Under this provision if an alien purchases 
land he is held to have a title defeasible only by the state. Goon Gan v. 
Richardson (1897) 16 Wash. 373. Under 11 and 12 Wm. III. chap. 6, 
which became part of the common law of the state, a subject can inherit 
from an alien. The argument of the court is that the Constitution gave 
to aliens the right to inherit not only from citizens but from aliens, because 
citizens could inherit from aliens; and appears to ignore the fact that 
aliens had no power to transmit title by descent except to citizens. The 
interpretation exemplifies the prevailing liberal attitude of the courts 
toward aliens. 

Real Property — Right of Entry for Condition Broken — Assign- 
ability. — An estate was granted on condition subsequent. After breach 
of the condition, the land was conveyed by the original grantor to a third 
party, who entered thereon. Held, the second conveyance, its recording, 
and entry by the grantee under it, were effective to devest the outstanding 
estate and revest it " in the original grantor, for the benefit of his grantee." 
Wilmore Coal Co. v. Brown (1906) 147 Fed. 931. 

The effect of this decision is that, after breach of condition, a right 
of entry for condition broken may be assigned, not eo nomine, perhaps, 
but as' an estate. The non-assignability of these rights is generally 
recognized. Rice v. Ry. Co. (1866) 12 Allen 141. But in Adams v. 
Ore Knob Copper Co. (1880) 7 Fed. 634, it was suggested that "as, under 
the statutes of uses, devises and grants, the ceremony of livery of seisin 
is dispensed with in the creation of freehold estates, it would seem that the 
ceremony of re-entry for the breach or non-performance of a condition 
ought to be dispensed with," the only requirement suggested being that 
"an estate commenced by a solemn act, viz., a grant, must be defeated 
by an act equally solemn." Yet in Rannels v. Rowe (1906) 145 Fed. 
296, where there was a recorded conveyance to a third party after breach 
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of condition by the original grantee, but no actual entry, it was pointed 
out that the recorded conveyance alone did not give the original grantee 
the other element of entry, i.e., due notice, as it "was not charged by 
the registry act with notice of the deeds recorded after it secured title 
and put its own deeds upon record." But in the principal case it would 
seem that all reasons for the original rule in regard to the assignability 
of these rights were satisfied : the estate is defeated by as solemn an act 
as commenced it; the original grantee has due notice, and the objection 
that such assignment encourages champerty is probably obsolete in spirit. 
7 Columbia Law Review 34. 

Statutes — Sales — Intoxicating Liquors. — The defendant, claiming 
he was sick, obtained a pint of whiskey, agreeing to return it in kind 
the next day. Held, there was a sale within the local option law pro- 
hibiting the "selling of any spirituous liquor * * * or giving 
away of any * * * with the purpose of evading said law." Tom- 
beaugh v. State (Tex. 1906) 98 S. W. 1054, 

The word sale in local option statutes, though variously interpreted, 
has never been limited to the exchange of property for a money considera- 
tion. Williamson v. Berry (1850) 8 How. 495. Looking at the 
spirit in which such legislation is enacted, the courts have generally held 
that any method adopted to evade the statute is a sale within the mean- 
ing of the statute and that the presence or absence of good faith in the 
transaction is a question for the jury. Taylor v. State (1898) 121 Ala. 
39; Robinson v. State (1894) 59 Ark. 341. Induced by the common 
resort to subterfuges and to the practical difficulty in obtaining convic- 
tions, a few of the states have made what seems a more reasonable inter- 
pretation of the legislative intent, and hold that all such transactions 
come within the statute, and that the question of good faith is imma- 
terial. Commonwealth v. Abrams (1890) 150 Mass. 393; Keaton v. 
State (1896) 36 Tex. Cr. R. 259. The principal case follows these 
decisions. 

Taxation — Classification — Uniformity. — A statute provided for an 
occupation tax upon express, telegraph and telephone companies equal 
to the difference between 2 \ per cent, of the gross receipts and the ad 
valorem taxes. Held, the statute was unconstitutional. Wright v. 
Southern Bell T. & T. Co. (Ga. 1906) 56 S. E. 116. See Notes, p. 280. 

Taxation — Gifts Inter Vivos — In Contemplation of Death. — A 
transaction in form was a gift inter vivos made with a view to the death 
of the grantor. Held, by Smith, J., the transfer was taxable under Laws 
1892, ch. 399 § 1 subd. 3 providing for taxation of a transfer made "in 
contemplation of death." Cochrane and Kellogg, JJ., concurring on 
other grounds refused to consider the effect of the above statutory pro- 
vision. Chester, J., dissented. In re Palmer's Estate (1907) 102 N. Y. 
Supp. 236. 

There is some confusion in New York as to the effect of the phrase 
"in contemplation of death" in the Taxable Transfer Act, some decisions 
restricting it to gifts causa mortis, Matter of Edgerton's Estate (1898) 
35 App. Div. 125, 129, others extending it to gifts or transfers inter 
vivos. Matter of Birdsall's Estate (1897) 22 Misc. 180, aff'd. 43 App. Div. 
624. Smith, J., contended in the principal case that since under the 
Laws of 1887, ch. 713, § 1 in which the phrase "in contemplation of 
death" did not occur, gifts causa mortis were taxable under the clause 
"transfers made or intended to take effect in possession or enjoyment 
alter the death of the grantor," the addition of "in contemplation of 
death" by the Act of 1892 was for the purpose of taxing gifts inter vivos. 
This view seems reasonable. See Merrtfield v. People (1904) 212 111. 400. 

Taxation — Inheritance Tax — Right of Succession. — The plaintiff 
sued the State of Wisconsin to recover the amount of an inheritance tax 
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paid under protest, alleging the unconstitutionality of the tax. Held, 
that the right to take property by inheritance or will is a natural right, 
which cannot be wholly taken away or substantially impaired by the 
Legislature, but that inheritance taxes are justifiable under the power 
of reasonable regulation and taxation of transfers of property, and that 
the tax in question was constitutional. Nunnemacher v. State (Wis. 
1906) 108 N. W. 627. 

The Supreme Court of Wisconsin has gone out of its way to assert 
a doctrine which has hitherto received little if any support among the 
numerous judicial decisions dealing with the power of the State to tax 
the right of succession to property by devise or descent. Eyre v. Jacob 
(1858) 14 Grat. 422; Mager v. Grima (1850) 8 How. 490. There is 
apparent authority for recognizing the existence in children of a natural 
right to inherit the property of their parents, U. S. v. Perkins (1895) 
163 U. S. 625, 628; but to hold that each and every person to whom 
property falls by will or descent has a natural and inherent right to 
receive it, and that every man has a corresponding natural right to 
control the disposition of his property after his death, is to maintain the 
existence of natural rights unknown alike to judges, economists and 
legislators, and to controvert the universally accepted interpretation of 
the so-called rights of succession and devise, which have been repeatedly 
held to be mere privileges conferred by the state, and consequently 
subject to such conditions as the state sees fit to impose, having due 
regard to specific constitutional limitations. Magoun v. Illinois Bank 
(1897) 170 U. S. 283; Strode v. Commonwealth (1866) 52 Pa. St. 181; 
Dos Passos, Inheritance Tax Law, 2nd ed., §§ 2, 8. 



Trusts — Deposit in Savings Bank — Death of Beneficiary. — A 
father deposited a sum of money in a savings bank in his own name in 
trust for his son, who had no notice of the deposit. Subsequently the 
son died, but the deposit was left undisturbed and remained so at the 
time of the father's death a year later. Held, that the "tentative" trust 
terminated ipso facto upon the death of the son. In re U. S. Trust Co. 
of N. Y. (1907) 102 N. Y. Supp. 271. 

The general and true rule is that such a declaration of trust is a 
sufficient indication of intention to establish a valid, irrevocable trust. 
4 Columbia Law Review 502. According to the New York doctrine, 
however, if the depositor in the principal case had remained alive, his 
deposit would have established "a tentative trust merely, revocable at 
will" until he died or completed the "gift in his lifetime by some un- 
equivocal act or declaration." Matter of Totten (1904) 179 N. Y. 112. 
Under this doctrine, since there was in the principal case no "revocation" 
nor any "decisive act or declaration of disaffirmance," it is difficult 
logically to support the decision of the court that upon the death of the 
beneficiary "the tentative trust terminated ipso facto." Upon the 
death of the depositor it was presumptively consummated. The decision 
may derive some support from the implied negative contained in the 
words "In case the depositor dies before the beneficiary without revoca- 
tion * * * the presumption arises that an absolute trust was 
created as to the balance on hand at the death of the depositor." Matter 
of Totten, supra. 



Trusts— Employment of Attorney by Cestui— Attorney's Lien on 
Income Necessary for Support. — Trustees refused to pay over to the 
cestui part of the income of a trust fund. The cestui employed an 
attorney who obtained an order directing the trustees to pay over to the 
cestui the income which had accumulated. The attorney claimed a 
lien on the income in question which it appeared was necessary for the 
support of the cestui. Held, three judges dissenting, the attorney was 
entitled to his lien. In re Williams (N. Y. 1907) 79 N. E. 1019. 
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Under the New York Statutes so much of the income as is necessary 
for the support of the cestui cannot be alienated by him or reached by 
creditors. The court in the principal case reaches its conclusion on the 
ground that here the attorney's services were necessary to the securing 
by the cestui of the income, and that since attorneys might hesitate to 
render such services if deprived of their statutory lien, an opposite 
decision might make it difficult for cestuis to get their just rights under 
such trusts. The decision is one resting on policy rather than precedent 
and one which should be strictly limited, unless radical change is to be 
made in New York Trust Law, to the facts here shown: a suit to recover 
income necessary to cestui's support, and no proper surplus income or 
other assets against which a claim might operate. 



